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Freedom in an Age of Danger 
a 


Mr. Horn: In the same week that we are celebrating the one hundred 
and fifty-ninth anniversary of the Bill of Rights, President Truman has 
declared a national emergency, saying that if the goal of Communist 
imperialism is achieved, the American people will no longer enjoy the 
blessings of freedom—freedom of worship, freedom of reading, freedom 
of listening. They will lose the right, the President said, of free speech, 
the right to choose and criticize their government, the right to choose 
their own business; and they will lose the many other rights and free- 
doms of our way of life. 

What are the problems of protecting freedom in an age of danger? 
What are we doing to protect these freedoms? Are we succeeding? 


Mr. Mine: In my judgment, the basic problem is that of balancing 
measures which must be taken for the security of the nation against the 
protection which must be provided for individuals. The broad general 
principles of the Bill of Rights will not, alone, provide the answers be- 
cause of the increasing complexity of the problems. But the procedural 
safeguards, such as the writ of habeas corpus, the right to jury trial, the 
privilege against self-incrimination, and so on, will provide protection 
for individuals. 

How well we are succeeding really depends upon our ability to inter- 
relate these factors. 


Me. Wirtu: There is no doubt but that we live in an age of danger. 
But I fear that in the struggle to defend ourselves against this external 
danger, we are in equal danger of destroying our liberties by our own 
action and by our own inaction. 

When I think, for instance, of the Attorney General’s list of Commu- 
nist-front organizations which are called subversive; when I see the im- 
position of special oaths upon faculties of great universities and upon 
civil servants in addition to their continual oath; when I see that there is 
no distinction made any more between a loyal opposition and between 
treason; and when I see the legitimate American movements to im- 
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prove our way of life deteriorating because people are afraid to be asso- 
ciated with them, then I think that we ought to be concerned about the 
future of our heritage of freedom. 


Mr. Horn: What you are saying is an indication of some of the things 
which have been happening as the cold war has continued and become 
a hot war. 

We face a prospect of a long period of conflict in which each side in 
this war is trying to destroy the unity and the productive power of the 
other group. 

Our question, I suppose, is how individuals can be protected at all 
under these conditions. I suppose that all of us would agree, would we 
not, that betrayal of military secrets, or espionage, or sabotage must be 
prevented? 


Mk. Mine: Of course I agree with that. The basic difficulty is of deter- 
mining what steps are to be taken to prevent the betrayal of military 
secrets in order to meet the threat of sabotage. As an illustration, in 
protecting military secrets, we have to decide what the military secrets 
are. How are we to determine what information is to be classified as 
secret? How much of particular kinds of information should be kept 
secret? And from whom? 


Mr. Wirrtu: Obviously, the country has to protect itself in a time of 
danger. But, as you say, the question is how far does this protection have 
to go and with reference to what things? When, for instance, we are 
confronted with military documents or state documents all of which are 
classified, we cannot make, any longer, any judicious discrimination be- 
tween what is important and what is unimportant. If everything is 
secret, well, then, the whole purpose of security is destroyed. 


Mr. Horn: Is there any difficulty, on the overcautious side, with re- 


solving every doubt about what should be classified, what should be kept 
secret? 


_Mr. Mine: There is a very real danger. In the first place, one of the 
things which all of us should remember is that alert and intelligent in- 
telligence officers, whether they are officers of the United States or of 
some foreign power, have amazing ability at pulling together small 
scraps of information to serve as the basis of valid inferences with respect 
to large matters. That makes intelligence and security officers, on the 
other side, who know that they can do the same thing, inclined to be 
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cautious in their judgments as to what should be classified as secret. But 
I would agree with Wirth that if that overcautiousness results in large 
numbers of matters and great areas of subject matter being classified as 
secret, the very purposes of security are destroyed. 


Mr. Wirtu: Especially when millions of men share these secrets. 

I would like to call attention to another problem in that connection. 
It is not just a question any longer of secret weapons—that is, of military 
inventions; it is also a question of the minds of men. We are involved in 
an ideological struggle besides being involved in a struggle of power. 
That means that the thoughts of men and the subversion of a political 
opinion and of the morale of the'people are also part of the military pro- 
cedure. We must, therefore, look at the problem today in the light of 
these new dimensions which go way beyond any former conception of 
treason or secrecy or openness. 


Mr. Horn: We have to admit that the advances in psychological war- 
fare, as you suggest, complicate our problem tremendously. 
_ I suppose that our question is what kinds of techniques we have de- 
veloped for dealing with these large numbers of people. How do we 
compare this problem of security with the problem of giving fair trial 
to a suspected murderer, for example? 


Mr. Mine: One observation which certainly ought to be made is that, 
in the terms in which Wirth states the problem, its volume as compared 
to the volume of the trials of suspected murderers or bandits or other 
criminals is tremendous. We are talking in terms of millions of people 
as contrasted with the trials of a few hundred people in any jurisdiction. 


Mr. Wirtu: And that means not merely people in government service, 
in the Army and Navy and the Marine Corps, and in the other armed 
services, but it means also the industrial workers and the engineers in 
the plants, and it means the citizen who hears something which might 
be of value to the enemy. All that complicates the problem even further. 

The techniques that we have used include asking people to take oaths. 
Obviously, all people who call themselves American would be willing 
to take such an oath to be loyal to the country. Even without an oath 
they could be held for acts of treason if they committed them. But in 
addition to that we have loyalty investigations. We have investigations 
of security risks. We have hearings before boards. Sometimes when a 
man applies for a job, it takes months before he is certified for the job. 
And what happens in the meantime, of course, I do not know. 
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We have, on the other hand, people calling one another names and 
accusing one another in the halls of legislatures of treasonable acts, or at 
least of acts which might be conducive to the ends of the enemy. We have 
a very fuzzy idea nowadays as to what is the difference between legiti- 
mate criticism and acts of subversion. Under these circumstances I think 
that no one really knows where he stands, and everyone suspects his 
neighbor. 


Mr. Horn: Of course, these problems are not entirely new, are they? 
Quite a few of them developed during World War II. We might look 
at our experience during World War II for a moment to see how much 
help it is as a precedent. What would we say? Would we say that we had 
surprising success in maintaining and protecting civil rights during 
World War II? Would we say that we had much more success than 
many of us thought we might have immediately after Pearl Harbor? 


Mr. Mine: My judgment is a little beclouded by the fact that I was in 
the Army in World War II, and I think that it is safe to say that the 
civilian concept of civil liberties and the protection of the rights of indi- 
viduals has no place in any army. I do think, however, that, without 
regard to any of the other things which were done in World War II, the 
action which we took in interning Japanese-American citizens was prob- 
ably one of the most horrible examples of the denial of civil liberties in 
the history of our country. 


Mr. Wirtu: In answer to your question, Horn, I should like to say 
that just before coming here for this Rounp Tastes, I looked over an old 
document of a similar Rounp Tasie, which we presented here in this 
very room in 1940. In that Rounp TasLe we expressed some of our fears 
and some of our hopes for the conduct of the war, if we got into it. And 
I am certainly gratified, looking back over the record of World War II, 
to see that we had a much better record to show than any of us perhaps 
anticipated. In many respects, in fact, it was a much better record with 
the exception, as Ming has pointed out, of the Japanese problem than we 
had in World War I. But since the end of World War II, I do not think 
that we have done nearly so well. 


Mr. Horn: I would agree with you that when one considers the tre- 
mendous amount of criticism of the war effort during the war itself and 
the discussion of postwar plans for peace, our record was pretty good. 
The Japanese internment, however, is very much on the bad side. 

But what legacy have these experiences during World War II brought 
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_ to us? Has it changed our techniques of restraining individuals at all? 
_ Are we carrying some of the devices and some of the practices which 
' were used during the war over into this peacetime, if we can call it that? 


Mr. Mine: I think that there is a very real danger that techniques 
_ which are developed in wartime for dealing with large groups of people, 
as over and against the heritage of the treatment of individuals as indi- 
_ viduals, not only is carried on from wartime to peacetime but becomes a 
part of our thinking about how to deal with people in our community. 
__ I think, for example, that one of the worst things about the Japanese 
_ internment and its subsequent approval is the fact that we have, again 
and again, proposals that people of one kind or another, who might con- 
_ stitute a danger to us, should be treated as groups—either interned or 
kept from something or put some place. I would say that that was a direct 
result of what we did with the Japanese in World War II; and I do not 
want to see it repeated. I do not want to see it repeated with respect to any 
group of people, no matter how dangerous anybody else may think they 
are. I want to see individuals treated as individuals on the basis of what 
they as individuals do. 


Mr. Wirtu: And that means, I take it, that we do not want people put 
on a subversive list merely because they belong to an association. We do 
not like the idea of guilt by association. I do not like the idea of guilt by 
mailing list. And I do not like the idea of sheer guilt by coexistence be- 
cause there are some other people in the world who think differently 
from what we do, and therefore we are associated with them in the pub- 
lic mind. I think that this general group condemnation is certainly a dis- 
service to a democratic society. 


Mr. Horn: How have we traditionally approached the protection of 
individuals in our constitutional system? What has been the formula 


that we have used? 


Mr. Mine: Our judicial processes—with their requirement that indi- 
viduals have a fair trial, the protection of the jury trial, the right to have 
charges specified against them, the right to be confronted by their 
accusers, the right to see the evidence which is going to be used against 
them, the right to cross-examine witnesses who are produced against 
them, the right to the help of counsel in their trials—are the great protec- 
tions which our system provides for individuals. 


Mr. Wirtu: I suppose, however, that you would make an exception to 
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that. Nobody can pretend that you can have civil liberties of the civilian 
sort in the Army itself. 


Mr. Mine: I think that I said that the concept of civil liberties as we 
know them in the civilian world has only a limited application in the 
Army, although some of those protections, like the right to counsel and 
the right to cross-examine witnesses, and the right to be confronted by 
the accusers, are well recognized and have been for a very long time, even 
in our military law. 


Mr. Wirtu: But to what extent are these rights recognized, let us ee 
for government employees nowadays? 


Mr. Mine: The real difficulty, I think, is the notion that we have 
developed that government employment is a privilege and an honor, 
when, as a matter of fact, if we have, as we now have, more than two 
million government employees and something on the order of five or six 
million additional people in the Army and the Navy, and then some very 
large number of persons, perhaps twenty million or more, employed in 
civilian labor forces who are engaged in war production, this notion of 
honor and privilege of government employment seems to become pretty 
threadbare. We are now talking about some very large percentage of our 
population. 


Mr. Wirtu: But it seems to me, in answer to the question, Horn, which 
you have raised with Ming, we have been accustomed to holding people 
responsible for their acts in the past. Action is what counts. Nowadays 
we are in danger, I think, of holding people for their thoughts, whether 
they are expressed or unexpressed, if we can get hold of them. And it 
seems to me that that is a tremendous enlargement and might, in many 
ways, constitute a grave danger to our traditional heritage. 


Mr. Mine: But, a little while ago, you yourself stated that the distinc- 
tion between acts and words, when we are engaged in what might well 
be described as psychological warfare, begins to disappear. Does not 
that lack of distinction when we apply it to the problem of security be- 
come relevant? 


Mr. Wirtu: It becomes relevant; but just because it becomes relevant 
does not mean that we have to make blanket indictments of people. 
It seems to me we have to know what people’s minds are like and what 
their loyalties are; but beyond that we must allow them some freedom to 
think for themselves, else all the privilege of a free society is gone. 
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What I would like to see us do is to make some discriminating distinc- 
tions between acts and words which are dangerous to our nation and 
those which are either constructive or harmless. And I am afraid that 
when we have such acts as the McCarran Bill, which is what you called 
the Internal Security Act of 1950, we are in a position where these lines 
of distinction are being blotted out. 


Mr. Mine: Of course that title is a little misleading, I would suggest. 
Mr. Wirtu: I did not give it that title. 


Mr. Mine: If the so-called McCarran Act actually did provide for the 
internal security in 1950, or in any other time, I do not suppose that there 
would be much objection to it. The real difficulty is that there is a serious 
question whether it provides for internal security in 1950, or whether it 
provides, really, for means of repression of individuals in a fashion which 
is inconsistent with the things which we are trying to protect. The dif_- 
culty of talking about this act arises from the fact that it does a lot of dif- 
ferent things all under the cover of that rather high-sounding title. If the 


~standards and the criteria which the statute sets up were capable of pre- 


cise definition and precise application, we would have something which 
would be quite consistent with our tradition and something which 
could be counted upon, in conjunction with the judicial processes, of 
protecting individuals and the community simultaneously. The real 
trouble is those criteria do not satisfy that customary requirement of ours, 
so that far from having internal security in 1950, what we really have is 
some threats to several million individuals, not only in 1950 but in the 
years following 1950. So that the McCarran Act is part of the problem 
which, at the outset, we agreed was the problem. 


Mr. Wirtu: But even before the McCarran Act, we had the Smith Act, 
and we had, for instance, the conviction of the eleven Communists. 
Their appeal was denied, and the decision is pending before the United 
States Supreme Court, as I understand it, where it was argued two 
weeks ago. Do you not feel that the conviction of the eleven Communists 
for what seems to me to be teaching, preaching, thinking, and propagan- 
dizing, rather than overt acts which could be definitely linked up with 
sabotage, is something which ought to concern us in connection with 
the civil liberties of our people? 


Mr. Horn: I should think that here we need to take some account of 
the “clear and present danger” test which has been discussed so much 


; 
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in connection with the Communist trial. Of course, we need to take into 
consideration another point too. We have talked here about the large 
groups with which security processes have to deal today. 

We are not, of course, concerned simply with the freedom of individ- 
uals, but in the kind of world in which we live today we are concerned 
with individuals whose chief strength is through action in groups and 
associations. That is a point which we need to remember too. But how 
do you think that the clear and present danger test may protect individ- 
uals at the present time? 


Mr. Mine: I think that it is a misnomer to describe the so-called “clear 
and present danger” doctrine as a protection of freedom of speech. 


Mr. Wirtu: What is that doctrine? You lawyers have a language of 
your own. 


Mr. Mine: You remember that the First Amendment to the Constitu- 
tion flatly prohibits Congress from passing any laws which abridge the 
freedom of speech. The clear and present danger doctrine is really an 
exception to the First Amendment which was devised during World 
War I for the purpose of describing a group of cases in which it was the 
opinion of the Supreme Court of the United States that it was proper for 
Congress to take action to interfere with the freedom of speech. So that 
the clear and present danger doctrine, far from being a protection of 
freedom of speech, is really a rationalization for those situations in which 
somebody can rightly be sent to jail for something which he says. 


Mr. Wirt: In other words, we have freedom of speech unless we use 
it in the face of clear and present danger to create trouble for the com- 
munity. 

Mr. Mine: Unless a majority of the justices of the Supreme Court of 
the United States agree that the speech constitutes a clear and present 
danger to the community is the way that I would put it. 


Mr. Horn: We have, of course, met threats of treason, disloyalty, and 
disaffection in part by resort to the judicial process, and Ming has been 
emphasizing the procedural guarantees which are found in the judicial 
process. 

But we have already talked about the tremendous number of people 
whose loyalty and dependability must be secure, both in government 
and in industrial jobs. We feel a need for investigations of various kinds 
there, and we have had to go outside the judicial process. The sheer bulk 
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of investigations has required resort to the administrative process and 
to some very new techniques. I would like to ask what in these adminis- 
trative techniques is significant and how they differ from the judicial 
techniques in a criminal trial. 


Mr. Mine: In the first place, the mere fact that it is done by what you 
call an “administrative” group rather than by a court is not of too much 
significance. The administrative process is a familiar part of our govern- 
ment and legal institutions in 1950. What I do think is significant, how- 
ever, is that, in our effort to deal with both, as distinguished from indi- 
vidual cases with which our criminal courts are familiar, we have aban- 
doned a good many of the procedures which have been developed over 
the centuries to protect the individuals. I have in mind things like the 
confrontation of the accused by witnesses against him, the accused’s 
opportunity to examine the evidence against him, and probably most 
important his right to cross-examine people who make accusations 
against him. Every time I hear a witness cross-examined I am more and 
more impressed with the great strength and the great protection that that 
right of cross-examination affords against people’s making false charges 
or ill-founded charges and the opportunity which it provides to the 
hearer of determining whether or not any weight should be given to the 
accusations. In our loyalty investigations we have, unfortunately in my 
judgment, abandoned these safeguards which we built up over the 
centuries. 


Mr. Wirtu: Our problem is, in the face of the danger which our coun- 
try confronts and the stress under which we are, how we can protect 
ourselves best against our external enemies and how, at the same time, 
we can protect our liberties. 

I believe that we have come virtually to a point, through this doctrine 
of guilt by association and general suspicion, of abandonment of our 
traditional procedures. People are now afraid to join anything which is 
important, to contribute to anything which is important, to talk to any- 
body about anything which is important. We have come to the point 
where labor unions, for instance, are purging themselves, to which there 
can be no end in the end. 

I do not believe we can eliminate the Communist menace to our free 
institutions by eliminating the free institutions. I think that we ought 
to try to maintain a vigorous, vigilant, and informed public opinion; 
and we must not allow political mountebanks, who make capital out of 
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the danger which we face to exploit this danger by calling everyone that 
they do not like a Communist. 


Mr. Horn: We need to remember that as many as thirty million 
Americans may be involved in these programs to test and secure people’s 
loyalty. I would like to point out that we have all agreed that dangers 
of sabotage and espionage must be protected against, but very often the 
other threat, linked with external communism, is said to be the over-~ 
throw of our government by force and violence. I wonder whether this 
is the other real danger which the American Communist movement pre- 
sents to the United States. When we ask what the danger is, we should 
try to put ourselves in Stalin’s place and ask how the limited Communist 
forces in the United States can be used to best advantage. I think that 
the evidence goes to show that the real purpose of the Communist effort 
in this country is to weaken morale by dividing people and by making 
them suspicious—making loyal citizens suspicious of one another. 


Mr. Wirru: But we in this country not only can afford a great deal of 
freedom, even under stress, but, indeed, I believe that in the struggle 
against totalitarianism freedom is our great secret weapon; and we ought 
to use it. And if we surrender it, we surrender one of our most precious 
heritages and our precious sources of strength. 


Mr. Mine: I would certainly agree with that. All of us in a free com- 
munity have an obligation as individuals, and this includes government 
officers, nongovernment officers, old and young alike, to judge individ- 
ual ideas and to judge other people on the basis of their respective merits 
and then to be willing to act on the basis of our individual judgment 
about ideas and people. 


Mr. Horn: Thoughtful citizens must expect to face these perplexing 
questions. We can only hope that many of our listeners will carry on 
this discussion as they are confronted with the problems of maintaining 
freedom in an age of danger. 


TWENTY QUESTIONS ON CIVIL LIBERTIES* 


YOU believe in the “Bill of Rights”—but exactly how much civil liberty 
do you think should be allowed in our democracy today, in times of 
_ world tension? 
If you agree with the statement, put a circle around Y (for “Yes”); if 
' not, put one around WN (for “No”). 


1. Government employees accused of disloyalty should have the right to 
know the sources of information against them and to cross-examine 


ChCRIEA CCUSCIS ME seerN naa, eer eAP MTom te chet Ue ee Ye INS 

2. Police and other censors should be allowed to ban books and movies 
such as Studs Lonigan or Lost Boundaries...........0.00 000.0000: Yaa: 

| 3. Personal ability alone should determine an applicant’s right to a job, 
| regardless of his race, religion, or national origin................... aa 

4. Labor unions should be permitted to contribute funds to political 
Re es ee eR ohh es 5 Oi dh ad Lota. eT Aas 6 hola os Ye IN 

5. The right to vote should be restricted by poll taxes, white primaries, 
EPIICIEO CINCIESUICOCLCVACCS Raa Lo mins om ators aidan Bec vie Sekbene eee Yai 

6. Colleges are justified in using a quota system to limit enrolment 
by members of certain racial and religious groups.................. Veo IN 

7. Gerald L. K. Smith and Paul Robeson should have the same right 
to make public speeches as other political leaders................... Y GN 

8. Trade-unions are entitled to restrict their membership on the basis 
pecolorysclgion, OF National origin... 0.0.6.0. .00. ob eee YaueeNi 

9. Any private individual should have the right to criticize any govern- 
ment official'anywhere in-the world... 0.2.0... er ae YAEN. 

10. Police officials should have the right to listen in on private phone con- 
WGISISTONS. 2 wa J aks DECSEe et ae e e  et IN 

11. Employers should be permitted to state their views regarding labor 
TEAIOLSETOMCIFAWOLKCr Ste ener er eh arnt Skates ae ae pees Me INE 


12. Movies, plays, and books should be suppressed if they present an offen- 


sive characterization of a particular racial or religious group........ We IN 


13. The federal government should intervene to prosecute lynchers when 
States or local communities fail toact. ...0...2..... 0.0.00 5s seen ee You 


14. Labor’s right to picket includes the right to deny access to struck 
faite Pytolen ch NUMDCIS Weak ie eee ae eee a Yee. 


* Prepared by the American Civil Liberties Union. 
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15. Private and religious schools should receive financial support from 
the government: 5 An S.ce bes decor ten eres aioe einai ee uaa Y IN 


16. The Attorney General is justified in issuing his list of “subversive” 
organizations without granting them prior Hearings: cs. aa Y “WN 


17. The government is justified in barring foreign visitors because of 
their political or other beliels” (8... sj0e- ete ee ee Y 


18. All oriental countries should have U.S. immigration quotas on the 
Samebasis:as Other Nations... 5... 8s kee eee ee eee Y WN 


19. Tests of government employees’ loyalty should be confined to jobs 
where national security is. involved) 0.7. even cn a eee Y os 


20. Public school and college teachers should be required to sign a special 
non-Communist loyalty: oath...2 ic t6. san «veggie stn ere Y 3M 


PLAY FAIR.—Don’t check your score until you answer all twenty 
questions. In the ACLU’s opinion, you get 5 points each for answering 
YES to Numbers 1, 3, 4, 7, 9, 11, 13, 18, and 19; and 5 points each for 
answering NO to Numbers 2, 5, 6, 8, 10, 12, 14, 15, 16, 17, and 20. 


THE ““CLEAR AND PRESENT DANGER” TEST* 
By ROBERT HORN 


THE classical American justification for free speech and press is based 
upon the belief that the ultimate results of their exercise are good. 
Gathered from many sources, but notably from Milton, Locke, Jefferson, 
and Mill, our doctrine of freedom of expression is the belief that un- 
trammeled discussion offers the best practical means of reaching the best 
possible answers to important questions of policy confronting a society. 
However expressed, the doctrine is a utilitarian one. It emphasizes, as 
Zechariah Chafee has said, the “social interest” in freedom of speech, that 
the eventual beneficiaries of free discussion are the great body of listeners 
and readers more than the individual speakers and writers. Indeed, the 
basic American doctrine may not give enough place to the significance of 
free expression through the use of words for that seminal group in 
modern culture—the intellectuals. A genuinely free society must give as 
much scope to the individual who expresses his life and personality by 


* Reprinted by special permission. 
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verbal symbols as to those who express themselves through the other arts 
or craftsmanship or bodily excellence in athletics. Underneath the Amer- 
ican defense of free expression lies a great and fundamental assumption 
shared by all the builders of the doctrine. That assumption is that men in 
their political behavior are reasonable beings, that man is at the same time 
a rational and a social animal. The American doctrine thus assumes both 
that in the welter of discussion rational ideas will find adequate voice and 
that the listening ears will pick out of the discord and babel the voice of 
reason. Behind this assumption is still another: that there are canons of 
rationality upon which men of ordinary good will and intelligence can 
and do agree. . 

Here again many currents of modern science and philosophy have 
given the maintenance of free discussion a new setting by thrusting a 
probing challenge deep into the assumption upon which the First 
Amendment is based. Psychology following Freud has emphasized the 
irrational matrix of man’s behavior, and other social scientists have 
demonstrated that these irrational factors bulk large in men’s political 
behavior. Advertising copywriters and public relations experts were the 
first engineers and technicians adapting these scientific theories to manip- 
ulate public opinion and control men’s choices. But the propaganda tech- 
niques of the Nazis shocked the world with a demonstration of the horror 
that could be worked by the conscious, calculated motivation of men in 
their political life by irrational appeals. When it is realized that the 
media of mass communication were also essential to the success of the 
Nazi campaign, it becomes even clearer how science forces rethinking of 
the problems of free speech. The chances for success of such appeals are, 
moreover, much greater in a society whose members are oppressed by 
the tensions and personal insecurities which great wars and economic 
depression bring upon them. The realization that this is so has tempered 
the confident optimism of earlier libertarians that the ideal of rational de- 
cisions through free discussion is universally possible of achievement. 

The dilemma cuts still deeper. Justice Holmes in 1920 believed that 
“the best test of truth is the power of the thought to get itself accepted in 
the competition of the market,” just as Milton in 1644 asked rhetorically, 
“Who ever knew Truth put to the worse in a free and open encounter ?” 
Yet underneath the two similar metaphors lies a great shift in belief. 
For Milton, it is clear, ideas win because they are true. Justice Holmes 
came closer to believing that ideas are true because they win. Their dif- 
ference marks the decline in modern philosophy of confidence in self- 
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evident canons of rationality. Holmes did not consider that his philosoph- 

‘ical relativism invalidated the argument for free discussion any more than 
the social scientists who explore irrationality in political behavior urge 
surrendering to irrationality, but the upshot of these newer insights for 
many people is doubt and uncertainty about the validity of the classical 
formulation of the case for freedom. For some the result may even be a 
loss of faith in free speech; but, fortunately, for a Supreme Court com- 
missioned to enforce the First Amendment the result has been increased 
awareness of the contingent nature of this freedom and of the need for 
reformulation of the conditions under which it can be maintained at the 
very time it has faced new threats. 

Against the threats of governmental interference with free expression 
the Supreme Court has erected two new defenses since World War I. The 
first of these is the now famous “clear and present danger” standard 
originally stated by Justice Holmes in a case arising out of the restriction 
placed on antiwar expression in the first World War. In seeking to sug- 
gest a guide for the courts in determining the only conditions in which 
society is justified in limiting expression Justice Holmes said: “The ques- 
tion in every case is whether the words used are used in such circum- 
stances and are of such a nature as to create a clear and present danger 
that they will bring about the substantive evils that Congress has a right 
to prevent. It is a question of proximity and degree.” 

The clear-and-present-danger test does not claim that freedom of 
speech is an absolute right. Certainly such freedom does not imply a right 
to shout “Fire!” in a crowded theater when there is no fire. It does not 
mean that one can print obscenities or shout them on street corners. It does 
not mean that one can speak or print slanderous and libellous statements 
calculated to destroy the character and reputation of another. The clear- 
and-present-danger standard cannot guarantee automatic protection of 
freedom of expression by the courts in the face of popular fears, unwise 
laws, and hysterical prosecutions. It is not a slogan which by itself can 
banish intolerance but a tool which judges can use to help in their analysis 
of the issues in free-speech cases. Even when it is used, the outcome de- 
pends upon the moral courage, the emotional stability, and the intelli- 
gence of the judges who use it. The clear-and-present-danger standard 
directs attention to several important questions. First of all, is the evil 
which might come about so grave that suppression of free discussion is 
justified to help prevent it? If the evil threatened is trivial, then so con- 
stant a liberty as free speech and press must never be sacrificed to prevent 
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it. For example, the evil of littered streets is one which government un- 
doubtedly has the right to prevent. Yet we do not allow cities to pass 
ordinances suppressing the distribution of handbills (a form of free 
speech and press) on the grounds that the people to whom these are given 
will likely drop them and thereby leave the area cluttered and untidy. 
On the other hand, an evil which no court in the land would consider 
trivial is the overthrow of the government by force and violence. Here 
is an evil so serious that, to prevent it, curtailment of free speech and 
press may well be justified. Secondly, even if the evil threatened is serious, 
is there a clear and present danger that what was spoken or written might 
_ cause the evil to happen rather than some slight theoretical possibility 
that it might? Obviously, there is no easy answer to such a question, but 
Justice Holmes’s doctrine suggests another question which should help 
find the correct answer. What were the “circumstances” in which the 
words were uttered? What of the #me—was it one of peace and quiet or 
of war and crisis? What of the place—was it one where only a few 
people could hear or see the words, or a broadcast or pamphlet reaching 
-millions? What of the audience to which the words were addressed—was 
ita turbulent mob or a calm assembly; were the listeners or readers igno- 
rant or well-informed; were they inexperienced or sophisticated in inter- 
preting propaganda; did they have opportunities to hear arguments on 
the opposite side? Justice Brandeis especially in interpreting clear and 
present danger emphasized the importance of time and opportunity to 
counter dangerous talk. While it is not a simple task to gather and inter- 
pret data regarding the social circumstances surrounding allegedly dan- 
gerous utterances, the clear-and-present-danger standard does direct 
attention to facts rather than vague fears and surmises by posing ques- 
tions like these. 

The test also suggests another important question: What was the 
“nature of the words used,” or what kind of rhetoric was employed? 
The question is not whether the language was “reasonable” or “emotion- 
al,” for, as Justice Holmes observed, “eloquence may set fire to reason.” 
But is there not a difference between blunt and even bitter criticism of 
the conduct of a war and language urging soldiers to refuse to obey 
orders, or instructing them how to sabotage equipment, or an insidious 
planned rumor campaign to appeal to the fears and prejudices of many 
soldiers by telling them that their wives at home are unfaithful, that 
favoritism is shown to union members by deferring them in the draft, 
that medicines being given for malaria will make men sterile, and the 
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like! Is there not a difference between the rhetoric of criticism, on the 
one hand, and the rhetoric of incitement or training for unlawful action, 
or the rhetoric of propaganda which is designed not to change men’s 
minds but to leave them confused, depressed, suspicious, and spiritless, 
on the other? The line, again, is a perilous one to draw, but not drawing 
it may be more perilous. 

One final question is closely linked to the clear-and-present-danger 
test. What was the intent of the speaker or writer? This question is likely 
to be the most elusive of all in free-speech cases, yet the pattern of a per- 
son’s behavior may give meaningful evidence of his intent. A man who 
carelessly repeated one of the damaging rumors mentioned above might 
have no other intent than to appear to have impressive “inside informa- 
tion,” but a man who instructed others to spread the rumor among 
members of the armed forces might reasonably be held to have a criminal 
intent. It is beyond the scope of this essay to examine the many cases in 
which the Supreme Court has sought to do justice in appraising these 
difficult issues, but the student of government who wishes to think 
seriously for himself about the nature of a democratic society can scarcely 
find more challenging reading than they offer him. 
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